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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

[District]
	DECISION

Case No.:  LEA-11-018




The Parties to this proceeding are:


[Student], by
Attorney Thor H. Templin
Lagmann, Inc.

P.O. Box 1729

Milwaukee, WI  53201-1729

[District], by
Attorney Jeffrey A. Schmeckpeper
Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY


On August 26, 2011, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the Individuals with Disabilities Education Improvement Act (IDEA) from Attorney Thor H. Templin on behalf of [Father and Mother] (the “Parents”) and [Student] (the “Student”) against the [District] (the “School District”).  DPI referred the matter to this Division for hearing.

A due process hearing was held on December 7, 2011.  The record closed on December 23, 2011, and the decision in this matter is due by January 13, 2012.

Issue to be Decided

Whether the Parents are entitled to reimbursement from the School District for the costs related to the Student’s enrollment in the [Program] and, if so entitled, the amount of those costs.
FINDINGS OF FACT

1. The Student is currently thirteen years of age (date of birth: [date]).  During the 2010-2011 school year, he attended 6th grade at the [School] in the District.  The Student was identified by the School District as needing special education services since he was in second grade (testimony of [L.D.], a school psychologist, tr. p. 119).

2. The Student was diagnosed in May of 2007, as having a learning disability in the area of reading.  After neuropsychological evaluation completed in June of 2010, he was more specifically diagnosed with ADHD, dyslexia, and generalized anxiety (exh. 2).  
3. One of the primary educational difficulties that the Student experienced was learning to read.  To address this difficulty, the School District began using the Barton reading program for him when the Student was in fourth grade (testimony of [Mother], tr. p. 16).  The Student demonstrated progress in his reading skills after the School District began using the Barton reading program (testimony of [J.B.], a special education teacher, tr. p. 182).

4. When he was in elementary school, the Student occasionally engaged in behavior described as “shutting down.”  The behavior typically involved crawling under a table and refusing to engage in conversation.  The Student’s “shutting down” behavior decreased in frequency as he progressed through the grades in elementary school (testimony of [L.D.], tr. p. 120).  
5. According to the Student’s mother, his behavior changed at the beginning of the 2010-11 school year and the shutdown behavior became frequent.  During a shutdown, the student would put his head down on his desk and become non-responsive.  A shut down episode could last for a couple of hours (testimony of [S.C.], a special education teacher, tr. p. 165).  The Student’s behavior also became disrespectful and non-compliant toward teachers.
6. In response to the change in the Student’s behavior, the School District conducted a Functional Behavioral Assessment (FBA).  Based on the results of the FBA, the School District attempted to develop a Behavioral Intervention Plan (BIP) to address the Student’s shut downs.  The School District drafted the initial BIP and discussed it with the Parents at a meeting in September of 2010 (testimony of [L.D.], tr. p. 133 and exh. 7).  After that the School District developed six revised versions of the BIP (exh. 10).  

7. On April 19, 2011, an incident involving the Student occurred during the school day.  The incident began in a classroom, room 316.  The incident included the Student barricading himself in a backroom by stacking balls in a doorway.  An assistant principal and a police officer were called to deal with the situation.  At some point the balls were moved aside and the Student began running through the school hallways.  The incident culminated with the Student locked in a bathroom.  The Student was eventually persuaded to return to his classroom.  His mother was called and she came and took him home.  The incident lasted for approximately an hour to an hour and a half (testimony of [J.B.], instructional support specialist for the School District, tr. pp. 197-203).
8. After the April 19th incident, the Parents withdrew the Student from [District].  During the remainder of the 2010-11 school year, the School District sent homework to the Student with his cousin.  The homework sent by the School District did not include materials from the Barton reading program.  During the summer of 2011, the School District made numerous attempts to meet with the Parents in an effort to develop transitional services that would enable the Student to return to school for the 2011-12 school year (testimony of [J.B.], tr. p. 204).  The Parents did not respond to these attempts.  The School District also attempted to identify staff members that could establish a relationship with the Student. 
9. During the period the student was not attending [School], his parents enrolled him in [Program], a private reading program located in [Municipality].  The Parents did not present any evidence at the hearing showing that the services the Student received at [Program] were not available at the [School].  
10. The Parents testified that they spent approximately $1,100.00 to enroll the Student in [Program], but did not provide any documentation of this expense (testimony of [Mother], tr. p. 44).

11. For the 2011-12 school year, the Parents withdrew the Student from the School District and enrolled him in a neighboring district.  For purposes of the IDEA, the School District is no longer the local educational agency for the Student and the School District is not responsible for his special education.
12. The Parents failed to cooperate with the School District in developing an effective BIP for the Student.  The lack of cooperation is shown by an absence of concrete suggestions for strategies that might improve the Students’ behavior, the routine removal of the Student from [School] when shutdown behavior occurred rather than allowing the School District staff to attempt to modify the shutdown behavior, and initially refusing to consent to testing and to allow the School District to contact the Student’s private therapist.
DISCUSSION

The Parents are seeking reimbursement for the private reading services that they enrolled the Student in during the time period that he was not attending [School].  The Parents are not alleging any deficiency in the Student’s IEP or that the School District failed to provide appropriate special education services to the Student, but rather that the School District failed to provide a free, appropriate public education (FAPE) to the Student because they did not implement an effective BIP.  The Parents argue that without an effective BIP, the Student could not attend [School].  The Student did not receive special education services during the time period he was not attending school.    

The Parents are alleging that the School District did not have an effective BIP in place during the 2010-11 school year.  There is no dispute that the School District had a BIP for the Student during the 2010-11 school year.  If the BIP was not effective, it is not for lack of effort on the part of the School District.  The School District prepared seven versions of the BIP and solicited input from the Parents in preparing the various versions of the BIP.  The Parents argue that the BIP was not effective because the Student’s behavior did not improve; however, they did not suggest any strategies that may have been more effective.  
The Parents are seeking reimbursement for the cost of a private reading program they enrolled the Student in after the April 19th incident.  It was clearly the parents’ choice to have the Student not attend [School] after the April 19th incident.  The School District made numerous, concerted efforts intended to transition the Student back into the [School].  The Parents refused to cooperate with these efforts and unilaterally decided to enroll the Student in the private reading program.  The IDEA is intended to be a collaborative process.  The Parents cannot refuse to cooperate in the process and then seek reimbursement for private services obtained outside of the School District.  The Parents are not entitled to reimbursement for the costs related to the Student’s enrollment in the Reading Connections program.
CONCLUSIONS OF LAW

1. During the 2010-2011 school year, the School District provided the Student with special education services and programming designed to meet his individual needs and that were reasonably calculated to provide him with educational benefit. 
2. After the April 19, 2011 incident, the Parents chose to stop sending the Student to [School].  The School District sent homework to the Student at his home, but did not provide any special education services to him in his home.  However, the School District remained willing and able to provide special education services to the Student after April 19, 2011, if he had continued to attend [School].  The School District did not fail to provide the Student FAPE.
3. The Parents are not entitled to reimbursement for the costs related to the Student’s enrollment in the [Program] because the School District was willing and able to provide appropriate special education services to the Student.  The Parents, by not allowing the Student to attend [School], prevented the School District from providing appropriate special education services to the Student.  The Parents’ actions prevented the School District from providing FAPE to the Student.  Accordingly, the parents are now precluded from seeking reimbursement for the costs of the private reading program in which they chose to enroll the Student. 

ORDER

It is hereby ordered the due process hearing request in this matter is DISMISSED.

Dated at Madison, Wisconsin on January 13, 2012.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Mark Kaiser
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


