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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Green Bay Area School District
	DECISION

Case No.:  LEA-07-024




The parties to this proceeding are:


[Student], by
[Parent]

Green Bay Area School District, by
Attorney Renae Waterman Aldana
Attorney Katie Featherston

Quarles & Brady, LLP

411 East Wisconsin Avenue, Suite 2040

Milwaukee, WI  53202-4497

PROCEDURAL HISTORY

On June 18, 2007, the Department of Public Instruction (the “DPI”) received a request for a due process hearing under Wis. Stats. Chapter 115, and the federal Individuals with Disabilities Education Improvement Act (IDEA) from [Parent] (the “Parent”) on behalf of [Student] (the “Student”) against the Green Bay Area School District (the “District”) and referred the matter to this division for hearing.  The due process hearing was held on September 13, 2007, and the record closed on September 28, 2007.  The decision is due by October 5, 2007.

ISSUES

1.
Were the transition services in the Student’s 2006-2007 IEP, including work experience and life skills programming, inappropriate to meet the Student’s individual needs?

2.
Was the Student denied a free, appropriate public education during the 2006-2007 school year because his educational services were not provided in the least restrictive environment?

3.
Was the Parent denied the opportunity to fully participate in IEP meetings during the 2006-2007 school year?

4.
Was the Student denied a free appropriate public education during the 2006-2007 school year because his IEP did not include extracurricular activities?

FINDINGS OF FACT

1. During the 2006-2007 school year, the Student was 18 years of age (date of birth: [DOB]) and was attending West High School in the District.  (Ex. 1, 2)  He is a student with a disability in the areas of other health impairment and speech and language and has been medically diagnosed with Fragile X syndrome.  (Ex. 32, Tr. 11-12)  
2. The Student has not been formally identified as having a cognitive disability, but his day-to-day functioning is representative of a student with a moderate cognitive disability, and he exhibits behaviors and social interactions typical of a student with a pervasive developmental disorder or autism.  (Tr. 11-12, 84-85)  
3. The Student is verbal and generally speaks in two-to-three word phrases.  (Ex. 1, 2)  He has strong sight vocabulary and word recognition but has difficulty with reading comprehension and functional communication.  (Tr. 13)  The Student is distractible and has a lot of energy and movement and requires movement breaks and sensory-motor activities during the day.  (Ex. 1, 2, Tr. 14)  He is friendly but does not often seek out social interaction with peers, and he can become anxious in crowded and/or noisy settings.  (Ex. 1, 2, 18, Tr. 12, 261-262)
4. At the beginning of the 2006-2007 school year, an individualized education program (IEP) was in effect for the Student that had been developed by the IEP team on March 30, 2006.  The Parent attended and participated in the IEP meeting.  (Ex. 1)

5. Three IEP meetings were held in November 2006 for the annual review and revision of the Student’s IEP.  Those meetings were held on November 6, 14, and 29, 2006.  The Parent attended and participated in those three IEP meetings.  (Ex. 2, Tr. 312, 328)  After the Parent was sent a copy of the IEP after those IEP meetings, she informed the Director of Special Education that she did not have anything to add to the IEP.  (Ex. 17)

6. On January 30, 2007, an IEP meeting was held to review and revise the Student’s IEP, and the Parent participated in the IEP meeting.  At that meeting, the IEP team discussed extended school year services for the Student, regular education elective course options for the Student, and directive(s) from DPI that resulted from an IDEA complaint filed by the Parent.  (Ex. 3)
7. On May 31, 2007, another IEP meeting was held to review and revise the Student’s IEP, and the Parent participated in the meeting.  (Ex. 18)  At that meeting, in response to a complaint directive from the DPI, the IEP team revised one annual goal related to the Student’s independence to make it measurable, and the IEP team documented that the goals were based on age-appropriate transition assessments and that other agencies would provide or pay for some transition services.  (Ex. 4, 11)  
8. All of the IEPs in effect for the Student during the 2006-2007 school year contained detailed transition service statements for the Student that included needed transition services and course of study.  (Ex. 1, 2, 18)  The IEPs indicated that the Student needed the following transition services:  instruction, employment, post-school adult living, daily living, community experiences, functional vocational assessment, and related services.  Specific activities, tasks, and needs were listed for each of those transition service areas, as well as target dates and the names of the persons responsible for implementation and/or oversight of the area.  Id.  

9. The November 2006 and May 2007 IEPs indicated that postsecondary goals for the Student included being able to hold a part-time supported employment job in a community setting utilizing categorizing or sorting skills with limited customer interaction and residing in an assisted living group home setting.  (Ex. 2, 18)  
10. The Student did not attend the IEP meetings, but the IEPs indicated that the Parent spoke on the Student’s behalf to help ensure that his preferences and interests were considered in transition planning.  Id.  The IEP team also considered the results of a work/vocational evaluation of the Student that was conducted by ASPIRO, an agency that provides services to developmentally disabled adults.  (Ex. 5, Tr. 23, 27-28)

11. The IEPs in effect for the Student during the 2006-2007 contained annual goals related to his work experience and life skills needs.  (Ex. 1, 2, 18)  

12. The March 2006 IEP contained the following annual goals:  [The Student] will increase his functional communication skills in 4 of 5 varied situations by speaking with clarity when asking and answering functional work and daily living questions;  [The Student] will develop employability skills, as indicated on the WBL-4 employer evaluation to a more independent level; [The Student] will increase his independence in the community in a variety of settings such as stores, restaurants and recreational facilities.  (Ex. 1)
13. The November 2006 IEP contained the following annual goals:  In 4 out of 5 observed structured and/or spontaneous opportunities, [The Student] will ask for the assistance of a designated person with a minimum of 1 job related task at each of his job sites at least 1 time per week and with a minimum of 2 in school job tasks 2 times per week with no prompts;  [The Student] will increase employability skills to a more independent level with fewer than 5 visual prompts/cues at work site at which there are 3-5 expected work skills (activities) and fewer than 10 visual prompts/cues at site requiring 5 or more skills (activities) on the job, in 4 of 5, 45 minute observed situations; [The Student] will increase his independence in the community in a variety of settings such as stores, restaurants and recreational facilities.  (Ex. 2)

14. Two of the November 2006 IEP annual goals remained the same in the May 2007 IEP, and the third goal was revised to read:  [The Student] will increase his independence in the community in a variety of settings such as stores, restaurants and recreational facilities with 2 or less verbal prompts in 3 out of 4 tasks including, but not limited to, waiting and personal space and requesting assistance to complete a task.  (Ex. 18)
15. The Student’s IEPs stated that he would participate in work experience in the community three to four times per week at the beginning of the 2006-2007 school year and three to five times per week by the end of the 2006-2007 school year. (Ex. 1, 2, 18)  During the 2006-2007 school year, the Student worked at the Salvation Army Thrift Store, St. Vincent DePaul’s, the Salvation Army Food Pantry, and the Boys and Girls’ Club.  (Ex. 6, 7, 20, 22, Tr. 46)

16. The Student also completed vocational jobs in school during the 2006-2007 school year, such as mail sorting and delivery, paper shredding, and stocking vending machines.  (Ex. 6, Tr. 30-31)

17. The 2006-2007 IEPs required that the Student participate in daily living activities four times per week, receive community-based instruction (such as shopping or going to the library) at least four times per month, and participate in resource/recreation/leisure for one class period per day.  (Ex. 1, 2, 18)  
18. The Student’s 2006-2007 IEPs indicate that the Student will not participate full-time with non-disabled peers in regular education classes.  (Ex. 1, 2, 18)  Page I-14 of the November 2006 IEP explains that:
[The Student] works best with small groups with materials that are at his level to increase his independence in the school setting as well as to continue community based instruction as well (sic).  [The Student’s] attention span, inability to express himself and lower academic levels make it difficult for [the Student] to be successfully participating in general education.  Efforts to include [the Student] in general education classes would need to be supported by setting up modified programming strategies, such as a peer mentor, small group, modified assignment, sensory breaks and appropriate social stories for [the Student] to be able to communicate that he needs help.
(Ex. 2)

19. During the 2006-2007 school year, the Student received educational services in the special education classroom, in the community, and in adaptive computer and physical education classes.  During the second semester, he also participated in a regular education personal fitness course with non-disabled peers. Other opportunities for interaction with non-disabled peers occurred during lunch, in the hallways between classes, during school assemblies and pep rallies, and with non-disabled peer mentors who worked on a daily basis in the special education classroom.  (Ex. 1, 2, 18, Tr. 74-75, 82, 218-219, 221-222) 
20. The Student’s 2006-2007 IEPs state that the Student will be able to participate in extracurricular and nonacademic activities with non-disabled students, but the IEPs do not require that the Student participate in any specific extracurricular activity.  (Ex. 1, 2, 18)
DISCUSSION

Transition services

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to enable the child to receive educational benefits.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89, 207 (1982).

With regard to transition services, the IDEA requires that:

Beginning not later than the first IEP to be in effect when the child turns 16 . . . and updated annually, thereafter, the IEP must include appropriate measurable postsecondary goals based upon age appropriate transition assessments related to training, education, employment, and, where appropriate, independent living skills; and the transition services (including courses of study) needed to assist the child in reaching those goals.  34 CFR § 300.320 (b)(1) and (2).

Wisconsin special education law is consistent with this provision, except the transition requirements apply to children at age 14.  See Wis. Stat. § 115.787 (2)(g)1 and 2.  

Transition services are defined as a coordinated set of activities for a child with a disability that (1) is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate the child’s movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation; (2) is based upon the individual child’s needs, taking into account the child’s strengths, preferences, and interests; and includes (3) instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and, if appropriate, acquisition of daily living skills and functional vocational evaluation.  See 34 CFR § 300.43 (a). 

In this case, the Parent alleged that the transition services in the Student’s IEP, including work experience and life skills programming, were not appropriate to meet the Student’s individual needs.  Specifically, the Parent argued that the transition services did not focus on improvement of the Student’s academic and functional skills, that the Student’s individual needs were not appropriately addressed, and that the work experience job shifts were too short in length.  

Based upon the credible evidence on the record, I find that the Parent was unable to show that the District failed to provide appropriate transition services, as required by law, which met the Student’s individual needs.  
A review of the Student’s 2006-2007 IEPs shows that they contained detailed transition service statements.  (Ex. 1, 2, 18)  The transition services in the IEPs included instruction, employment, daily living skills, community experiences, post-school adult living skills, and related services.  The IEPs also included postsecondary and annual goals that related to work experience and living skills.  In developing the transition services and goals in Student’s IEPs, the IEP team considered the ASPIRO vocational evaluation of the Student, the Student’s need for movement and assistance at job sites, and the Parent’s input regarding the Student’s preferences and interests.  (Ex. 1, 2, 5, 18, Tr. 23, 27-29, 41-45, 52-53)
The record shows that the IEP team properly considered the Student’s individual needs and preferences when developing the transition services and goals related to work experience and living skills.  When the DPI determined that some documentation was missing from the transition page in the IEP and that the living skills goal was not measurable, the IEP team reconvened and appropriately revised the IEP to correct those deficiencies.  (Ex. 4, 11) There is no evidence on the record that those deficiencies resulted in any loss of educational services or benefit to the Student.
In fact, the record shows that the Student made progress towards his goals in the areas of work experience and living skills.  (Ex. 8, 9, 20, Tr. 49-50, 216, 279-280)  While the Parent may have wanted the Student to make greater progress and work longer hours at job sites, the record shows that the Student was progressing and that his IEPs provided work experiences that were appropriate for his needs and skills.  During the 2006-2007 school year, the Student was out in the community every day for work experiences and/or living skills activities.  (Ex. 6)  In addition, the Student worked on functional daily living skills in school and performed vocational jobs in school.  
Based on the record as a whole, I find that the transition services in the Student’s IEPs, including work experience and living skills programming, were appropriate to meet his individual needs and were reasonably calculated to provide educational benefits.  

Least restrictive environment
The IDEA and Wisconsin special education laws require that children with disabilities are educated in the least restrictive environment (LRE).  See 20 USC § 1412 (a)(5); Wis. Stat. § 115.79.  The IDEA’s implementing regulations state that, to the maximum extent possible, “children with disabilities, including children in public or private institutions or other care facilities, [should be] educated with children who are nondisabled.” 34 CFR § 300.114 (a)(2)(i). 

In this case, the Student attended West High School and received educational services in the special education classroom, in the community, in adaptive classes, and participated in one regular education physical fitness course during the 2006-2007 school year.  The Student had opportunities to interact with non-disabled peers during lunch, in the hallways between classes, during school assemblies and pep rallies, and with peer mentors who worked on a daily basis in the special education classroom.  

The Parent has not disputed the IEP team’s determination that the Student would not be educated full-time with regular education peers in the regular education environment.  The Parent’s LRE allegation is related to the fact that she had requested that the Student be enrolled in the regular education elective courses of Spanish and/or culinary arts.  Instead, the Student was enrolled in a regular education personal fitness class.  The Parent alleged that the District’s concerns about safety in culinary arts and whether the Student would receive educational benefit from Spanish were insincere and invalid, that the Student’s interests were not considered with regard to electives, and that the Parent and Student’s inability to ultimately select elective courses was a denial of FAPE.  (Tr. 308, 310-311)  I respectfully disagree.

District staff very credibly testified that the need to educate the Student with non-disabled peers to the maximum extent possible must be balanced with the Student’s individual needs (such as for movement breaks and socialization), his academic and functional skill levels and needs, the needs of regular education students, and scheduling conflicts.  (Tr. 77-80, 148-150, 301-304)  In light of such considerations, the District determined that personal fitness was the most appropriate regular education elective class for the Student during the second semester.  
The District’s selection of the Student’s regular education elective class did not deny the Student a FAPE.  The IDEA and the LRE provisions in the law do not grant Students and Parents the right to select the Student’s classes or establish his daily school schedule.  


The Parent failed to show that the Student was denied a FAPE and was not educated in the LRE.  Based on the credible evidence, I find that the Student received a FAPE in the LRE during the 2006-2007 school year.

Parent participation

The IDEA mandates that parents are included as IEP team participants involved in the development, review, and revision of a student’s IEP.  See also Wis. Stat. § 115.78 (1m) and (2).  The Seventh Circuit has opined that the IDEA assures parents “an active and meaningful role in the development or modification of their child’s IEP.”  Hjortness v. Neenah Joint Sch. Dist., 48 IDELR 119 (7th Cir. 2007) (citing Bd. of Educ. v. Ross, 486 F.3d 267, 274 (7th Cir. 2007)). 


In this case, the Parent alleged that she was denied the opportunity to fully participate in IEP meetings.  During the 2006-2007 school year, the District held numerous IEP meetings, and the Parent attended all of them.  The record also indicates that the Parent actively participated in the IEP meetings during the 2006-2007 school year.  

District staff credibly testified that the Parent raised concerns and made suggestions which were discussed at IEP meetings.  (Tr. 42-43, 85-87, 226-228)  In fact, the Parent testified that she took notes prior to the IEP meetings, based upon information that the District provided to  her in advance of the meetings, and discussed what was in her notes at the IEP meetings.  (Tr. 311, 328)  Moreover, when the District suggested holding a facilitated IEP meeting in April 2007, the Parent declined the offer on April 27, 2007, stating that she was “not concerned about her ability ‘to meet as an effective IEP team’ member.”  (Ex. 16)  

The record simply does not support a finding that the District infringed upon the Parent’s right to participate in IEP meetings in any meaningful way. 

Extracurricular activities


The Parent alleged that the Student was denied a FAPE because his 2006-2007 IEPs did not include extracurricular activities.

The Student’s IEPs for the 2006-2007 school year clearly state that he may participate in extracurricular and nonacademic activities.  (Ex. 1, 2, 18)  Indeed, the Student had opportunities to participate in extracurricular activities such as going on field trips to the natural history museum and Great America and attending the Homecoming pep rally, football game, and dance.  (Ex. 22, 24, 25, Ex. 237-240)  
The Student’s IEPs do not require or mandate that the Student participate in extracurricular activities.  However, the Student’s special education teacher testified that IEP team participants discussed the possibility of the Student serving as the football or track manager but determined that the time of day and other aspects of those activities would be problematic for the Student, primarily because he gets tired later in the afternoon. (Tr. 240-243)  Moreover, District staff and a highly qualified, experienced special education witness credibly testified that, in their opinion, the Student did not require extracurricular activities in his IEP in order to receive a FAPE.  (Tr. 109, 189, 243, 296-297)
The credible evidence does not show that the Student was denied a FAPE because his IEP did not require or specifically provide for his participation in extracurricular activities.  I find that the Student’s 2006-2007 IEPs, including the extracurricular activities provisions, were reasonably calculated to provide educational benefits.

CONCLUSIONS OF LAW

1.
The transition services in the Student’s 2006-2007 IEP, including work experience and life skills programming, were appropriate to meet the Student’s individual needs.

2.
The Student received a free, appropriate public education in the least restrictive environment during the 2006-2007 school year.

3.
The Parent was not denied the opportunity to fully participate in IEP meetings during the 2006-2007 school year.

4.
The Student was not denied a free appropriate public education during the 2006-2007 school year because his IEP did not include extracurricular activities.

ORDER

For the reasons stated above, it is hereby ordered that the due process hearing request is dismissed.

Dated at Madison, Wisconsin on October 5, 2007.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


