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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of Due Process Hearing Request for [Student], by his parents, [Parents]
v.

Racine Unified School District
	Case No.:  LEA-06-005



ORDER OF DISMISSAL
The PARTIES to this proceeding are:

[Student], by

[Parent]
[Address]


Racine Unified School District, by

Attorney Frank Johnson

2220 Northwestern Avenue

Racine, Wisconsin 53404-1839
The undersigned held a telephone conference on April 18, 2006 with the Parents and Attorney Johnson.  A second telephone conference involving the same persons was held the following day on April 19, 2006.  At the conclusion of the second telephone conference, the undersigned informed the Parties that he intended to issue a written order of dismissal of the due process hearing request.  For the reasons described below, the due process hearing request is dismissed.

Background
The Parents’ request for a due process hearing includes allegations that past IEP’s were substantively and procedurally deficient, and were improperly implemented.  The due process hearing request set forth the following as the relief requested to resolve the problems alleged:
The Regular Education & Special Education Teachers need extensive training in mainstreaming special education students with regular education students, and adjusting their curriculum to fit the individual needs of all their students.  In addition, there needs to be more qualified people in the IEP meetings to ensure that they are handled accurately and in a timely manner.  The Directing Principal should be one of the main participants in these meetings to be able to oversee the way their staff participates in these IEP meetings.
The case with our son is not an isolated case in the city of Racine.  Staff members try to end the IEP meetings as fast as they can.  So many of our children are falling through the cracks because Districts fail to respond to the more important things that are going on in their schools.
About three hours after the telephone conference on April 18, 2006, the Parents submitted a fourteen-page document to the undersigned that described their complaints against the District with greater specificity.  This document, however, did not set forth any additional requested relief to resolve the problems stated beyond what had been stated in the due process hearing request.

The Parties reported that after the filing of the due process hearing request, an IEP meeting had been held which resulted in the development of a new IEP.  The Parents reported during the telephone conferences that they believed that this recently developed IEP was procedurally and substantively appropriate.  It was represented that this IEP included certain compensatory special education or related services.  
During both telephone conferences, the undersigned asked the Parents to describe the precise relief they were seeking that would provide a remedy for the alleged deficiencies described in their request for a due process hearing and in their additional fourteen-page submission presented on April 18, 2006.  The Parents stated that they sought no affirmative relief to remedy the alleged past deficiencies, but stated further that they wished to proceed to a due process hearing in order to obtain an adjudication that the District had previously failed to comply with applicable special education laws.

Discussion
Wisconsin Stats. § 115.80(1)(a) provides that parents of a child with a disability may request a due process hearing to challenge the following actions of a school district: “the refusal or proposal of the [school district] to initiate or change his or her child’s evaluation, individualized education program, educational placement or the provision of a free appropriate public education.”  
The Parents’ request for a due process hearing, as deemed supplemented by their fourteen-page filing on April 18, 2006, fairly challenges matters that are within the scope of matters on which a due process hearing may be requested under section 115.80(1)(a).  Here, however, the subsequent development of the procedurally and substantively appropriate IEP, coupled with the absence of any request for relief to remedy past alleged deficiencies, renders this matter moot.  If the District were to fail to implement the newly developed IEP appropriately, resulting in the denial of a free appropriate public education for the Parents’ son, a remedy may then be available through the due process hearing procedure.  As this matter is presently postured, however, no actual controversy exists on which the relief sought would affect the provision of a free appropriate public education for the Student.

The Parents’ due process hearing request may be fairly understood to seek relief to address failures of the District in implementing the special education laws with respect to children other than their own.  However, parents of a child with a disability have legal standing to assert claims through the due process hearing procedures only for their own children.  

The Parents’ declared interest in obtaining an adjudication that the District has failed to comply with the special education laws with respect to their son is not by itself a sufficient basis on which to conduct a due process hearing.  Even if the Parents were successful in demonstrating the alleged past deficiencies in a due process hearing, the resulting determination in a decision on the merits would not affect the provision of a free appropriate public education to their son.  In other words, such a determination would have no practical legal effect on this existing controversy, and thus the matter is moot.  State ex rel. Lawton v. Town of Barton, 2005 WI App 16, ¶10, 278 Wis.2d 388, 692 N.W.2d 304.  
The appropriate disposition for moot controversies is dismissal.  State v. Leitner, 2002 WI 77, ¶13, 253 Wis.2d 449, 646 N.W.2d 341.  Therefore, the due process hearing request is dismissed.


Dated at Milwaukee, Wisconsin on April 28, 2006.
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DIVISION OF HEARINGS AND APPEALS




819 North 6th Street, Room 92




Milwaukee, Wisconsin 53203-1685




Telephone:
(414) 258-6736



FAX:

(414) 227-3818




By:
____________________________

William S. Coleman, Jr.
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT: Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under Wis. Stat. §115.80(7), or to federal district court pursuant to 20 U.S.C. §1415 and 34 C.F.R. §300.512.  A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.  The Division of Hearings and Appeals will prepare and file the record with the court only upon receipt of a copy of the appeal.


