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	Before The

State Of Wisconsin

DIVISION OF HEARINGS AND APPEALS


	In the Matter of [Student]
v.

Lodi School District
	DECISION

Case No.:  LEA-05-022




The parties to this proceeding are:


[Student], by
Scott Mickelson
Attorney at Law

P.O. Box 259125

Madison, WI  53725

Lodi School District, by
Attorney Jeffery A. Schmeckpeper
Kasdorf, Lewis & Swietlik

One Park Plaza, Suite 500

11270 West Park Place

Milwaukee, WI  53224

PROCEDURAL HISTORY

On September 1, 2005, the Department of Public Instruction (DPI) received a request for a due process hearing under Wis. Stats. Chapter 115 and the federal Individuals with Disabilities Education Improvement Act (IDEA) on behalf of [Student] (the “Student”) against the Lodi School District (the “District”).  DPI referred the matter to the Division of Hearings and Appeals for hearing.  The due process hearing was held on November 8 and 15, 2005, and the record closed on November 29, 2005.  At the mutual request of the parties, the decision deadline was extended to December 6, 2005.

ISSUES

1.  Did the District allow the parents an opportunity to equally participate in the development of 

     the Student’s individualized education program (IEP) at the August 2005 IEP meeting?

2.  Does the District’s placement of the Student at COMAN School for the 2005-2006 school      

     year deny the Student a free, appropriate public education (FAPE)?

FINDINGS OF FACT

1. The Student is a 15-year-old boy in the 9th grade in the Lodi School District.  
2. During the 2004-2005 school year, as an 8th-grader attending the Lodi Area Middle School, the Student incurred six disciplinary referrals.  At the time of these referrals, the Student had not been determined to be a child in need of special education, and he was not receiving special education services from the District.  The first disciplinary referral occurred on October 15, 2004, when the Student was caught stealing valve stem covers from automobiles at a high school football game.  The assistant middle school principal discussed the incident with the Student in person and with his parent(s) by telephone, and the Student was restricted from attending future school functions for the remainder of the year without a parent present.  (Ex. 1)
3. The Student’s second disciplinary referral, dated November 2, 2004, involved the Student bringing an electric pumpkin carver to school that had the blade removed with a clay penis attached to the end instead.  The Student turned it on in front of classmates so that it vibrated.  District staff discussed the incident with the Student in person and with a parent by telephone.  The Student received one day of detention and was prohibited from attending one school dance.  (Ex. 2)
4. Sometime during the first semester of the 2004-2005 school year, the assistant middle school principal noticed that the Student had been cutting himself.  Specifically, he had scratched or cut into his arm “I hate da ”.  The assistant principal discussed it with the Student who simply told her that he was angry about something.  She also notified his mother of the cutting on his arm.  (Tr. 38-39)

5. On January 25, 2005, the Student received a third disciplinary referral for taking an empty glue bottle from the technical education room and filling it with soapy water.  The tech. ed. teacher believed that the Student intended to squirt other students with the soapy water and considered the Student’s actions to constitute stealing.  District staff again discussed the incident with the Student and called his parents.  The District imposed three days of detention and warned the Student that another referral would result in at least one day of suspension from school.  (Ex. 3)
6. The Student’s fourth disciplinary referral occurred on February 7, 2005 when the Student exhibited disruptive behavior in class by bringing a tampon into class and coloring the end of it red.  District staff discussed the incident with the Student in person and a parent over the telephone.  The Student was suspended from school for one day and was restricted from attending one school dance.  (Ex. 4)

7. On or about February 14, 2005, the Student was diagnosed with attention deficit disorder (ADD) inattentive type by Dr. Amy Halanski, a pediatrician at Lodi Medical Clinic.  She prescribed Ritalin for the Student.  (Ex. 29)

8. On March 1, 2005, the Student received a disciplinary referral for bringing an air gun to school.  He and a friend had made plans to bring the air guns to school and were caught with them in the school bathroom prior to the start of classes.  The incident was discussed with the Student and parents, and the police were contacted.  The District suspended the Student from school for five days for violating school rules by bringing a “look-alike weapon” to school.  (Ex. 5)

9. On March 9, 2005, his first day back in school after the five-day suspension, the Student received his sixth disciplinary referral of the school year for possessing and playing with a syringe (without a needle attached) in class.  When the assistant middle school principal was questioning the Student about the syringe, he stated that he used it to mix chemicals in his bedroom at home.  The assistant principal asked the Student to empty his pockets, and he had a cigarette lighter which is a violation of school rules.  As a result, the assistant principal searched his locker, backpack, and papers and found violent drawings.  The drawings included a picture of a guy holding a gun with captions stating “You’re my next victim” and “Next time it’s not a fake gun.”  The guy in the drawing had on a sweatshirt with the same logo as the logo on the Student’s sweatshirt.  The Student’s notebook also contained a diagram of the middle school cafeteria with a description of where bombs would be placed there, as well as a list of “Most desired targets” with four students names that stated “Hunt and kill at least these . . . the goal is to kill over 100 people.”  Another page in the notebook contained the statements:  “I hate all of you.  Each and every one of you are going to be filled with the lead of my bullets.”  The District had the parent(s) and the police come to the school regarding the incident and suspended the Student for five days, pending expulsion proceedings.  (Ex. 6 and 7)   During the investigation of this incident, the Student’s mother stated that, over Christmas break, she had found notes in the Student’s room in which he spoke with admiration about the students who committed the school shootings in Columbine, CO.  (Ex. 14)
10. On March 16, 2005, the Student was referred for a special education eligibility evaluation and determination.  On March 31, 2005, the District and the parents agreed to hold the expulsion hearing in abeyance pending the completion of the special education evaluation and that the District would provide tutoring to the Student during that time.  (Ex. 40)  

11. The Student began receiving therapy with Dr. Daniels, a psychologist, in March 2005.  Dr. Daniels diagnosed the Student as having adjustment disorder with depressed mood.  (Ex. 14)

12. During the first semester of the 2004-2005 school year, the Student failed Language Arts but received passing grades in all of his other classes.  For the third quarter of the school year, he received six F’s, one D, and a C+ (in physical education).  During the last quarter when he was receiving one-on-one instruction from the tutor, he received two B’s and three C’s.  (Ex. 14)

13. IEP meetings were held on April 27 and June 7, 2005 for the Student’s special education evaluation and determination of eligibility for special education.  The parents attended and participated in both meetings, as did their attorney Ronald Stadler.  The Student’s psychologist and his county social workers also attended at least one of the IEP meetings.  District staff that served on the IEP team and attended one or both of the IEP meetings included the Director of Student Services, two special education teachers, the school psychologist, a regular education teacher, a guidance counselor, an occupational therapist, the middle school assistant principal, and a speech and language pathologist.  An attorney for the District also attended the meetings.  (Ex. 8)  
14. On June 7, 2005, the IEP team determined that the Student met the criteria for other health impairment based upon his ADD diagnosis and needs.  (Ex. 12)  The Evaluation Report states that the Student needs special education services for the following reasons:

[The Student] requires special education services to address his learning needs.  He needs additional time to process information before beginning a task.  It is difficult for him to remain focused on his work, and therefore he often needs reminders to continue working.  He has been most successful working in a setting away from outside distractions (either in a small group or individually with a teacher).  During work time, he also requires assistance to link the information he has to the new information being presented (and how to best access resources).  [The Student] must learn better decision making and how to relate more appropriately with his peers.  A behavior modification plan has been successful with [the Student] for keeping him more on task and helping him to be more aware of his behaviors.  Without understanding more about his own learning style and providing him with extra time and guidance on his academic work, [the Student] may not learn the important skills he needs prior to leaving high school.  (Ex. 12)

15. Also on June 7, 2005, the parents agreed to extend the timeline for the completion of the Student’s IEP and placement.  (Ex. 13)
16. On August 24, 2005, the District held an IEP meeting to develop the Student’s initial IEP and to determine placement.  The Student and his parents attended and participated in the IEP meeting.  (Ex. 14, Tr. 362-363, 416)  The Director of Student Services, with the assistance of a special education teacher, had prepared a draft IEP that she brought to the IEP meeting and distributed copies of the draft IEP to all participants at the beginning of the meeting.  (Ex. 21, Tr. 365, 370, 415)  A functional behavioral assessment was conducted at the IEP meeting, and the Student and IEP team members provided input for the behavioral intervention plan contained in the IEP.  (Tr. 362, Ex. 14)  
17. The IEP developed on August 24, 2005 contains two annual goals:  (1) [The Student] will improve school performance by earning passing grades in all subject areas; and (2) [The Student] will increase socially appropriate behavior as demonstrated by no major behavioral incidents.  There are numerous benchmarks or short-term objectives that coincide with each annual goal.  (Ex. 14)  Examples of the benchmarks related to the behavioral goal include:  (1) learn techniques for self-talk and for controlling and changing these negative ways of thinking and behavior and replace them with thinking that will lead to more positive behavior; and (2) when given a choice for how to act in a situation, [he] will stop, think, identify alternative behaviors, evaluate the impact of each, and make the choice for the most appropriate behavior in that situation.  (Ex. 14)
18. The special education services that are listed in the program summary of the IEP are as follows:  (1) social skills to work on social/emotional difficulties, learn better problem-solving and decision-making skills; and (2) structure (sic) school setting that includes one-on-one and small group instruction and support.  (Ex. 14)  The IEP states that the Student will not participate full-time with non-disabled peers in regular education and provides the following explanation of why full-time participation is not appropriate:

[The Student] wrote in his ‘diary’ a hit list of ‘hunting and killing at least’ four students, diagrams of placing bombs in the cafetorium and library of the Middle School, and writing ‘The goal is to kill over 100 people.’  In addition there were other reported incidents in the community of students feeling threatened when [the Student] followed them and waved a very realistic look-alike pellet gun around and threatened of shooting several students with pellets.  It also was reported that he wrote a note of his admiration of the students who killed twenty-one people at Columbine High School in CO.  These threats are taken very seriously by the School District of Lodi.  It is the district’s obligation to protect the safety and well-being of all students.

[The Student] needs a very structured and highly supervised environment where he can learn to change his thinking and his behavior, to look ahead to the consequences of his actions, and to learn better decision-making and problem-solving skills.  This instruction, modeling, and practice cannot be adequately addressed in a regular high school.  He also needs an environment where he can receive individual and small group instruction in order to increase his academic, organizational, and attention skills.  (Ex. 14)
19. The August 24, 2005 IEP meeting lasted approximately three hours, and placement was discussed at the end of the meeting.  (Tr. 376, 418-419)  The Director of Student Services proposed the Columbia-Marquette Adolescent Needs (COMAN) School as a possible appropriate placement for the Student.  (Tr. 214-215, 420)  The parents were upset with the proposed placement at COMAN instead of Lodi High School and left the meeting soon after a brief discussion.  (Tr. 215-216, 376)  The parents did not ask for more time or for the District to reconvene another IEP meeting to further discuss the IEP and/or placement.
20. On August 29, 2005, the District sent the parents a Determination and Notice of Placement and Consent for Initial Placement, along with the finalized IEP.  The Notice stated that placement at COMAN School would be implemented on September 6, 2005.  (Ex. 20)   In response, on August 29, 2005, the parents’ attorney sent the District’s attorney a letter stating that the parents would file a due process hearing request unless the District changed the Student’s placement offer to Lodi High School.  (Ex. 34)  The parents have not visited COMAN School.  (Tr. 457)
21. COMAN School is a secondary level special education program located in Pardeeville, Wisconsin that is a cooperative effort between two county health and human services departments and various local school districts.  The program is administered and supervised by the special education department of the Cooperative Educational Service Agency #5 (CESA-5).  COMAN is designed for students who have been identified as emotionally disturbed and/or at-risk for school failure, but are continuing to experience significant behavioral, social and academic difficulties.  It is a re-integration program designed to transition students back to their home school or employment.  Part of the school’s philosophy is that “Cognitive interventions are the accentuated method of change within the program.  The basis is that students must change the way they think in order to change the way they act.”  (Ex. 19)

22. Since March 31, 2005, the Student has not been receiving educational services in the regular education environment.  Pursuant to an agreement between the District and the parents, the Student currently attends school three mornings per week at the Main Street School, where he receives one-on-one instruction from a special education teacher.  (Ex. 14)

DISCUSSION

The IDEA requires that all children with disabilities are offered a FAPE that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  The requirement of FAPE means that a child receives personalized instruction to meet the unique needs of the child, with sufficient support services to permit the child to benefit educationally from that instruction.  Board of Educ. v. Rowley, 458 U.S. 176, 188-89 (1982).  To the maximum extent appropriate, children with disabilities are to be educated with children who are not disabled, but more restrictive placements are allowed “when the nature or severity of the disability of a child is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.”  20 USC § 1412(a)(5)(A); § 115.79(4), Wis. Stats.  
The Seventh Circuit has opined that “the FAPE determination is at the threshold of the placement inquiry.”  Beth B. v. Van Clay, 282 F.3d 493, 498 (7th Cir. 2002).  The United States Supreme Court has established a two-prong inquiry for determining whether a child has received FAPE: (1) has the district complied with the procedures set forth in the IDEA; and (2) is the IEP developed through those procedures reasonably calculated to enable the child to receive educational benefits?  See Rowley, 458 U.S. at 206-207.  

The U.S. Supreme Court recently held that the burden of proof in an administrative hearing challenging an IEP is on the party seeking relief.  See Schaffer v. Weast, 546 U.S. _____, 105 LRP 55797 (2005).  In this case, the burden of proof is on the parents.
Equal participation in the development of the IEP
The parents’ first allegation relates to the first prong in the Rowley test, namely that the District failed to comply with the procedural requirements of the IDEA by denying them the opportunity to equally participate in the development of the Student’s IEP.  Much of the parents’ testimony and argument on this issue related to the District preparing a draft IEP and distributing it to the parents and the other IEP team participants at the beginning of the IEP meeting on August 24, 2005.  The District does not dispute that two staff members prepared a draft IEP that was distributed at the start of the IEP meeting.  (Ex. 21, Tr. 199)  
It is permissible under the IDEA for school district staff to bring a draft of some or all of the IEP content to the IEP meeting, provided that the parents are informed that it is a draft subject to review and discussion by the parents and the IEP team.  A full discussion should take place with the parents and the IEP team regarding the content of the IEP, the student’s needs, and the services to be provided to meet the student’s needs.  See Appendix A to 34 CFR § 300, Question 32.  Overall, the testimony of the various IEP team participants indicates that the District advised the parents that it was a draft IEP and that an extensive, three-hour discussion took place with the parents, the Student, and the other IEP team participants regarding the content of the IEP, the Student’s needs, and the services to be provided to meet his needs.  (Tr. 199, 208)  
Moreover, the parents brought a report by Dr. Williamson, a psychologist that they had evaluate the Student, to the August 24 IEP meeting, and they distributed it to the IEP team at the start of the meeting.  (Tr. 371-372, 493-494, Ex. 16)  The IEP team reviewed the report and included language from Dr. Williamson’s evaluation report in the final IEP that was not in the draft IEP.  (Ex. 14 and 21) It is unreasonable to expect that his entire report would be included in the IEP.  The final IEP contains changes and modifications to the draft IEP.  (Ex. 14 and 21, Tr. 486)
The parents attended and participated in all of the IEP meetings and had their attorney present at the IEP meetings in April and June 2005.  The mother testified that she did not believe that the Director of Student Services advised the parents of their legal rights (including the right to more time) at the start of the August IEP meeting, but that she did believe they were advised of those rights at the June IEP meeting.  (Tr. 494-495)  The Director of Student Services testified that she did advise the parents of their legal rights at the start of the August IEP meeting.  (Tr. 199)  
When the parents left the August IEP meeting shortly after the COMAN School was proposed as a possible placement for the Student, they did not ask for more time to consider placement or for the District to reconvene another IEP meeting.  It is clear from their testimony that the parents were shocked and upset when placement at the COMAN School was proposed at the end of the IEP meeting.  In fact, the parents testified that if they would have known that the District would propose COMAN School as a potential placement for the Student, they would have not attended the IEP meeting at all or would not have left the meeting earlier.  (Tr. 419, 488)  
It is regrettable, and not necessarily surprising, that the parents felt blindsided by the District’s proposed placement of the Student at COMAN School.  However, the District did not violate the IDEA by waiting until the end of the meeting to discuss placement options, nor was it obligated to discuss the continuum of placement options with the parents earlier. It was reasonable for the District to interpret the parents’ actions as a rejection of the placement offer and to proceed with its statutory obligation to offer a placement to implement the IEP, with or without IEP team consensus.  See Appendix A to 34 CFR § 300, Question 9.  The evidence as a whole does not show that the parents were denied the opportunity to equally participate in the development of the Student’s IEP at the August 2005 IEP meeting.
Placement at COMAN School
Under Rowley, the next inquiry in determining whether FAPE has been provided is whether or not the IEP is reasonably calculated to enable the student to receive educational benefits.
Here, the parents have not challenged the appropriateness of the goals and objectives in the IEP and have not alleged that the IEP will not enable the Student to receive educational benefits.  The parents did present some testimony that they disagree with certain statements contained in the IEP.  However, the father testified that the IEP and the modifications contained therein would have been acceptable to him if the placement offer would have been to implement the IEP at Lodi High School. (Tr. 456)  It is clear that the parents’ primary objection is to placement of their son at COMAN School, not to the IEP itself.  The IEP contains goals, objectives, modifications, supports, and a behavior intervention plan that is related to his disability and individual needs, as described in the District’s evaluation of the Student, as well as the evaluations completed by Dr. Williamson and Dr. Munizza.  (See Ex. 8, 9, 14, and 16)  The record as a whole shows that the IEP is reasonably calculated to enable the Student to receive educational benefits.  
The final question, then, is whether the District’s proposed placement of the Student at COMAN School violates the least restrictive environment (LRE) provisions of the IDEA. The LRE provision shows Congress’s strong preference for mainstreaming but “does not require, or even suggest, doing so when the regular classroom setting provides an unsatisfactory education.” Beth B., 282 F.3d at 497.  The Seventh Circuit has declined to adopt a formal test to apply when deciding LRE cases, noting that each student’s educational situation is unique.  Id. at 499.   
This Student’s educational situation is certainly unique and muddled by the fact that his eligibility determination was made in the midst of expulsion proceedings (which were not followed through on).  An unfortunate result of these circumstances is that the parents view the proposed COMAN placement as a punishment of the Student, rather than as a legitimate offer intended to meet the Student’s needs.  (Tr. 428)  It is clear that the District was and is concerned about the Student’s disruptive, impulsive, and delinquent behavior.  (Ex. 14, Tr. 36, 228-229).  However, I do not find convincing the argument that the District is seeking to punish and “expel” the Student from Lodi High School because of his behavior and that the IEP was engineered to support placement only at COMAN School.  
On the contrary, credible evidence shows that the IEP was developed to meet the Student’s individual needs and that COMAN School was proposed as the most effective place to meet the Student’s educational needs and provide the services required by his IEP and behavior intervention plan.  District staff who were IEP team participants testified that they believe that placement of the Student at COMAN is appropriate and the least restrictive environment for him, based upon his special education needs, and that his needs could not be effectively met at Lodi High School.  (Tr. 94-95, 211-212, 217-222, 363-368)  The staff conceded that some structure could be imposed and other modifications made at the high school for the Student, but affirmed that the Student’s IEP could not be implemented as effectively at the high school as at COMAN School.  (Tr. 95, 223-224, 368)  These staff members (the Director of Student Services, the school psychologist, and the special education teacher) are experienced educators familiar with the Student’s needs and the program at COMAN School, and their judgment regarding appropriate educational determinations deserve deference.  See Heather S. v. State of Wis., 125 F.3d 1045 (7th Cir. 1997) (citing Bd. of Educ. of Community Consol. Sch. Dist. v. Illinois Bd. of Educ., 938 F.2d 712, 715 (7th Cir. 1991), cert. denied, 502 U.S. 1066 (1992)).
In addition, Ms. Yates-Wickus, the CESA-5 coordinator for alternative school who supervises the COMAN School credibly testified that COMAN would be an appropriate placement for the Student, based upon her expertise regarding COMAN and her review of the Student’s IEP and his evaluations conducted by the District, Dr. Williamson, and Dr. Munizza.  (Tr. 175-181)  Ms. Yates-Wickus also testified that COMAN School would be an appropriate placement for the Student, even though he is not identified with an emotional disturbance, in light of his identified behavioral needs, his IEP, and the cognitive behavioral therapy focus and structure provided at COMAN.  She further testified that there are or have been other students at COMAN School who are learning disabled or other health impaired, rather than emotionally disturbed.  (Tr. 176)
Conversely, Dr. Daniels, the Student’s therapist, and Ms. Ciccarelli, his county social worker, both testified that they do not believe that COMAN School is an appropriate placement for the Student, on the grounds that it is too restrictive for a child with his needs.  They believe his needs could be met through services at Lodi High School and through private therapy and social services.  (Tr. 277, 467-469)  They based their testimony on their personal and professional knowledge of the Student, as well as their review of his IEP and evaluations, and on a review of primarily written materials regarding COMAN. (Tr. 293-294, 467-468)  Neither one has been to COMAN School.  In addition, neither witness testified to having specific knowledge of the special education program and modifications and services available at Lodi High School.  
Dr. Daniels testified that, since he began cognitive behavioral therapy with the Student in March 2005, the Student admitted that during the summer he carried a knife concealed in his pocket to the fair “just in case” and “for a warning.”  The Student also told Dr. Daniels that the Student was with a friend when the friend started a fire next to a church and that the Student “covered” for his friend later when questioned by the police.  (Tr. 326-327, 330-332)  Dr. Daniels agreed that, based upon this pattern of conduct, the Student would benefit from a therapeutic regimen that involved more regular and repeated feedback.  (Tr. 338-339)  Dr. Daniels originally had therapy with the Student once a week, but currently sees the Student for therapy once every two to three weeks.  (Tr. 303)  At COMAN School, the Student would receive a more therapeutic program than is available at the Lodi High School.

Dr. Williamson, a private psychologist who evaluated the Student, declined to offer an opinion as to whether COMAN School would be an appropriate placement for the Student.  He stated that he would need to visit COMAN and learn more about it before being able to offer an opinion as to its appropriateness for the Student.  (Tr. 149-150)  
Based on a thorough review of the record as a whole, I find that the District’s proposed placement of the Student at COMAN School is appropriate, based upon his behavioral and academic needs as stated in his evaluation reports and IEP and as described by the educators and psychologist(s).  The parents were unable to meet the burden of showing that the Student’s placement at COMAN violates the LRE provisions in the IDEA and that the Student’s individual educational program could be satisfactorily achieved at Lodi High School.  The District’s IEP and proposed placement of the Student at the COMAN School for the 2005-2006 school year is reasonably calculated to provide the Student with educational benefit and a free, appropriate public education.
CONCLUSIONS OF LAW

1. The District provided the parents with the opportunity to equally participate in the development of the Student’s IEP at the August 2005 IEP meeting.

2.  The District’s placement of the Student at COMAN School for the 2005-2006 school      

     year does not deny the Student a free, appropriate public education.

ORDER

For the reasons stated above, it is hereby ordered that the District’s IEP and placement of the Student at COMAN School for the remainder of the 2005-2006 school year be implemented forthwith and that the parents’ due process hearing request be dismissed.

Dated at Madison, Wisconsin on December 6, 2005.




STATE OF WISCONSIN




DIVISION OF HEARINGS AND APPEALS




5005 University Avenue, Suite 201



Madison, Wisconsin  53705-5400



Telephone:
(608) 266-7709



FAX:

(608) 264-9885



By:__________________________________________________

Sally Pederson
Administrative Law Judge

	NOTICE OF APPEAL RIGHTS

	APPEAL TO COURT:  Within 45 days after the decision of the administrative law judge has been issued, either party may appeal the decision to the circuit court for the county in which the child resides under §115.80(7), Wis. Stats., or to federal district court pursuant to U.S.C. §1415 and 34 C.F.R. §300.512.

A copy of the appeal should also be sent to the Division of Hearings and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400. 

The Division will prepare and file the record with the court only upon receipt of a copy of the appeal.  It is the responsibility of the appealing party to send a copy of the appeal to the Division of Hearings and Appeals.  The record will be filed with the court within 30 days of the date the Division of Hearings and Appeals receives the appeal.


